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District Court of Appeal of Florida,
Second District.

T & S ENTERPRISES HANDICAP
ACCESSIBILITY, INC., a Florida corporation, Ap-
pellant,

v,

WINK INDUSTRIAL MAINTENANCE &
REPAIR, INC., a Florida corporation; L.K. Industrial
Services, Inc., a Florida corporation; Brian Clark and
Jennifer Clark, husband and wife, Appeilees.
No. 2D08-78.

May 13, 2009.
Rehearing Denied June 19, 2009.

Background: Repair company's employee, who was
injured while performing repair work on certain
premises, brought negligence action against the
premises owner. Premises owner filed third-party
claim for contribution against the repair company.
The Circuit Court, Hilisborough County, James D.
Arnold, J., dismissed the third-party claim for contri-
bution. Premises owner appealed.

Holding: The District Court of Appeal, Stephen L.
Dakan, Associate Senior Judge, held that premises
owner was not entitled to file third-party claim for
contribution.

Affirmed.
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Premises owner against which a repair company's
employee had brought negligence action, arising
from injuries sustained by the employee while per-
forming repair work on the premises, was not entitled
to file third-party claim for contribution against the
repair company; under comparative fault statute,
premises owner instead had opportunity to plead that
repair company was partially or completely at fault
and the cause of the employee's injuries, such that it
was unlikely that premises owner would be required
to pay more than its pro rata share of any common
liability, West's F.S.A. § 768.81(3).

*411 Damian B, Maliard and Sara B. Mallard of Mal-
lard & Zimmerman, Sarasota, for Appellant.

James M. Ragano and Cynthia M. Dennen of Den-
nen Ragano, P.L.L.C.,, Tampa, for Appellee Wink
Industrial Maintenance & Repair, Inc.

No appearance for Appellees L.K. Industrial Ser-
vices, Brian Clark, and Jennifer Clark.

DAKAN, STEPHEN L., Associate Senior Judge.

T & S Enterprises Handicap Accessibility, Inc,, ap-
peals the trial court's order dismissing its third-party
claim for contribution against the appellee, Wink
Industrial Maintenance & Repair, Inc, We conclude
that the trial court’s ruling was correct as applied to
the facts alleged in this case and affirm.

Brian and Jennifer Clark filed a complaint against T
& S alleging that Brian Clark was injured and suf-
fered damages in performing repair work on T & S's
premises*412 as the result of the negligence of T &
S. It was alleged that Brian Clark was an employee of
Wink, the entity hired by T & 8 to perform the re-
pairs. Wink was not made a party defendant, even
though it did not have worker's compensation insur-
ance covering Brian Clark.

T & 8 filed a third-party complaint against Wink for
contribution, alleging that Wink was negligent in
failing to properly train Brian Clark, failing to prop-
erly supervise him, failing to provide adequate
equipment, and failing to provide a proper and safe
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work environment.

Following a hearing on Wink's motion to dismiss, the
trial court entered its order dismissing T & S's third-
party complaint, The trial court found that the Florida
Legislature abolished joint and several liability for
joint tortfeasors and that section 768.31. Florida Stat-
utes {2006), mandates that a court enter judgment
against a party on the basis of that party's percentage
of fault, and not on the basis of joint and several li-
ability. The trial court also found that the right of
coniribufion exists only in favor of a tortfeasor who
has paid more than its pro rata share of common li-
ability and that the third-party complaint failed to
state a cause of action for contribution as 2 matter of
law.

Section 768.31, the Uniform Contribution Among
Tortfeasors Act, was in effect at the time of the frial
court's ruling and is still in effect. The Act provides
that when two or more persons become jointly or
severally liable in tort for the same injury to person
or property, there is a right of contribution among
them,

In spite of the statutory language which appears to
limit the right to seek contribution only in favor of a
tortfeasor who has paid more than her or his pro rata
share of the common liability, for over 30 years, dis-
trict courts of appeal in this state have held that a
defendant could file a third-party claim against an-
other in the same case brought by the plaintiff, even
though the liability of that third-party plaintiff had
not yet been established. See, e.g, Gortz v. Lytal,
Reiter, Clark, Sharpe, Roca, Fountain & Williams,
769 S0.2d 484. 487 (Fla. 4th DCA 2000); Atrarneys’
Title Ins. Fund, Inc. v. Punta Gorda fsles. Inc., 547
So.2d 1230, 1251 (Fla. 2d DCA 1989); N.H. Ins. Co.
v. Petrik, 343 So.2d 48, 48-50 (Fla. 1st DCA 1977);
Fla._Power Corp. v, Tavlor, 332 S0.2d 687, 692 (Fla,
2d DCA _1976); Nationmwide Mut. Ins. Co. v. Fouts,
323 80.2d 593. 594 (Fla. 2d DCA 1973).

The rationale was that rule 1.180, Florida Rules of
Civil Procedure, provides for third-party actions
against & person not a party to the main action who is
or may be liable to a named defendant for all or a part
of the plaintiff's claim. The opinions reasoned that the
Uniform Contribution Among Tortfeasors Act does
not provide that the Act is the only procedural vehicle
available to a defendant seeking contribution. Since
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the Act was, at least in part, procedural, it was subject
to the rule making authority of the supreme court,
and rule 1.180 permitted the third-party action as part
of the original plaintiff's case.

All of these cases, however, were decided before the
current version of section 768.31 was enacted. That
section now provides that in negligence cases such as
this one, the court shall enter judgment against each
party liable on the basis of such party's percentage of
fault “and not on the basis of the doctrine of joint and
several liability.” § 768.81(3). In order to allocate any
Tault to a nonparty, a defendant must affirmatively
plead this fault and prove it at trial *by a preponder-
ance of the evidence,” § 768.81(3){a) & (b).

In this case, very similar procedures are available to
T & S, except that Wink would not be a named party.
T & S has the *413 opportunity to plead that Wink is
partially or completely at fault and the cause of the
plaintiffs’ injuries. The evidence would presumably
be the same whether presented in this case under the
provisions of section 768.81(3) or in an action
brought under the Uniform Contribution Among
Tortfeasors Act. The jury would determine the same
issues under section 768.81(3) as it would in a third-
party action, and it is unlikely that T & 5 will be re-
quired to pay more than its pro rata share of any
common liability. While the cases cited in this opin-
ion may not have been overruled by the enactment of
the current version of section 768.81, they appear to
have been rendered obsolete, at feast in cases like this
one.

This decision does not determine any rights T & §
may have if it elects {0 settle the plaintiffs' claims in
exchange for a general release which includes Wink.

Affirmed.

ALTENBERND and FULMER, JJ., Concur,
Fla.App. 2 Dist.,2009.
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