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1. BACKGROUND

The relevant facts in this case are undisputed. Amica Mutual Insurance’s
(“Amica”) issued a Florida Boat Policy with Uninsured Boaters Endorsement (“Boat
Policy”) and a Rhode Island Personal Umbrella Liability Policy (“PULP”) to Respondent
David Morowitz. In April 2008, while on the insured fishing boat, David Morowitz
sustained personal injuries. Specifically, while fishing with Jose Gutierrez, Morowitz fell
overboard and was injured by the propeller of his boat. Morowitz filed a state court
crossclaim to this action against Gutierrez, alleging that Gutierrez was operating
Morowitz’s boat at the time of the accident and was responsibile for the accident. The
state court action is currently pending. Amica brought this suit for a declaratory
judgment for a determination that Amica is not liable to Morowitz for Gutierrez’s alleged
negligence. Morowitz filed an amended three count Counterclaim against Amica for
declaratory judgment that Amica is liable to Morowitz for Gutierrez’s liability (Count I),
breach of contract (Count IT), and breach of the implied covenant of good faith and fair
dealing (Count II1). On May 11, 2009, this Court granted Amica’s Motion to Dismiss
Count III of Morowitz’s Amended Counterclaim.

This Motion for Summary Judgment only addresses Amica’s action for declaratory
judgment and the first count of Morowitz’s Counterclaim. [t does not address the second

count of Morowitz’s counterclaim alleging breach of contract.
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II. STANDARD OF REVIEW
Summary judgment is appropriate where the pleadings and supporting materials

establish that there is no genuine issue as to any material fact and that the moving party 1s

entitled to judgment as a matter of law. See Fed. R. Civ. P. 56; Celotex Corp. v. Catrett,
477 US. 317, 322 (1986). If the record as a whole could not |ead a rational fact-finder to

find for the nonmoving party, there is no genuine issue of fact for trial. See Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1586).

The moving party bears the burden of pointing to the part of the record that shows

the absence of a genuine issue of material fact. See Adickes v. S.H. Kress & Co., 398

U.S. 144, 157 (1970); Allen v. Tyson Foods. Inc., 121 F.3d 642, 646 (1 1th Cir. 1997).

Once the moving party establishes the absence of a genuine issue of material fact, the
burden shifts to the nonmoving party to go beyond the pleadings and designate “specific

facts showing that there is a genuine issue for trial.” Celotex. 477 U.S. at 324; see also

Chanel, Inc. v. Italian Activewear of Fla.. Inc., 931 F.2d 147Z, 1477 (11th Cir. 1991)

(holding that, to meet its burden, the nonmoving party must “come forward with
significant, probative evidence demonstrating the existence of a triable issue of fact.”).

On a motion for summary judgment, the court must vizsw the evidence and resolve
all inferences in the light most favorable to the nonmoving oarty, id.; however, a mere
scintilla of evidence in support of the nonmoving party’s position is insufficient to defeat
a motion for summary judgment. See id. at 252. If the evidence offered by the

nonmoving party is merely colorable or is not significantly probative, summary judgment
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is proper. See id. at 249-50.

Contract interpretation is generally a question of law. Lawyers Title Ins. Corp. v.

JDC (America) Corp., 52 F.3d 1575, 1580 (11th Cir. 1995). “Questions of fact arise only

when an ambiguous contract term forces the court to turn to extrinsic evidence of the
parties’ intent . . . to interpret the disputed term.” 1d.
IIl. ANALYSIS

Amica’s and Morowitz’s actions for declaratory judgmr.ent ask this Court to
determine whether: (1) Amica is obligated to pay Morowitz for his injuries arising from
the operation of his own boat under the Uninsured Boaters Endorsement to the Boat
Policy; (2) Amica is obligated to provide liability coverage rc Gutierrez for a bodily
injury claim by the named insured, Morowitz, under the Boat Policy; and (3) PULP
obligates Amica to provide liability coverage to Gutierrez for a bodily injury claim by the
named insured, Morowitz. We find that Amica is not obligatid to pay for Morowitz’s
injuries under any of the three aforementioned liability provisions.
A, Policy Language

The Boat Policy between Amica and Morowitz states in pertinent part:
INSURING AGREEMENT: “We will pay for bodily injury, property damage or pollution

damage an insured becomes legally obligated to pay because of the ownership,

maintenance or use of the boat.” (DE #7, Ex. A, Boat Policy at 14) (emphasis in original).
DEFINITIONS: ““You’ and ‘your’ refer to the person named in the Declarations and

spouse if a resident of the same household . . . . “Insured’ is defined as you, a family
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member and any other person or organization using the boat vwith your permission, free of
charge.” (Id. at 9) (emphasis in original).

EXCLUSIONS: “We do not provide liability coverage for: . . . others to cover their
liability to you.” (1d. at 15) (emphasis in original).

The Uninsured Boaters Endorsement provides in pertirent part:

INSURING AGREEMENT: “We will pay all sums the insured is legally entitled to
recover as damages from the owner or operator of an uninsured watercraft arising out of
the ownership, maintenance or use of such uninsured watercraft. Uninsured watercraft
means a watercraft for which there is no valid insurance policy or contract covering
liability arising from the ownership, maintenance or use of such watercraft in effect at the
time liability is incurred. Such term does not, however, include any watercraft owned by,
furnished to, or available for the regular use of any insured . ... ” (DE # 7, Ex. A,
Uninsured Boaters Insurance at 18) (emphasis in original).

PULP provides in pertinent part:
COVERAGES: “We will pay damages, in excess of the ‘retained limit’, for: ‘Bodily
injury’ or ‘property damage’ for which ‘an insured’ becomes legally liable due to an
‘occurrence’ to which this insurance applies. . .” (DE # 7, Ex. B, PULP at 7.)
DEFINITIONS: “‘Insured’ means: (1) You. (2) A ‘family member.” (3) Any person using
an ‘auto,” ‘recreational motor vehicle’ or watercraft, which is owned by you and covered
by this policy . . . . ‘Underlying insurance’ means any policy providing the ‘insured’ with
primary liability insurance covering one or more of the types of liability listed in the
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Declarations and at limits no less than the retained policy limits shown for those types of
liability listed in the Declarations.” (1d. at 6-7.)

EXCLUSIONS: “The coverages provided by this policy do not apply to: . .. ‘Bodily
injury’ or ‘personal injury’ to you or any ‘family’ member unless covered by the
‘underlying insurance.”” (DE # 7, Ex. B., PULP Amendmerts at 14.)

B. Laws of Contract Construction

Generally, an insurance contract must be construed in accordance with its plain

meaning and read as a whole. Itnor Corp. v. Market International Ins. Co., Ltd., 981
S0.2d 661, 662 (Fla. 3d DCA 2008). However, “[w]here policy language is susceptible
to more than one reasonable interpretation, it is considered arnbiguous, and will be

liberally construed in favor of the insured.” 1d.; see also St ’aul Fire & Marine Ins. Co.

v. Lago Canyon, Inc., 561 F.3d 1181, 1191, n.19 (11th Cir. 2309) (“an ambiguous
provision in a maritime contract is interpreted against the drafter”). Nevertheless, the
failure to define a term does not create an ambiguity. ltnor Corp., 981 So.2d at 662.
Further, “[w]hereas exclusionary clauses are generally considered to be contrary to the
protective purpose of insurance, they are construed narrowly against the insurer.”

PowerSports, Inc. v. Royal & Sunalliance Ins. Co., 307 F.Supp. 2d 1355, 1359 (S.D. Fla.

2004). An exclusionary clause is properly interpreted from the perspective of an ordinary
person in conjunction with the other provisions of the policy. Id.
C. The Uninsured Boaters Endorsement to the Boat Folicy

The Uninsured Boaters Endorsement does not obligatz Amica to pay for

-6-



Case 4:08-cv-10085-JLK  Document 74  Entered on FLSD Docket 10/01/2009 Page 7 of 14

Morowitz’s injuries. The Uninsured Boaters Endorsement quoted above states that the
term “uninsured watercraft . . . does not, however, include any watercraft owned by,
furnished to, or available for the regular use of any insured . . .” Since there is no dispute
that the watercraft in question was owned and available for the regular use of Morowitz,
who was insured, this Endorsement does not apply.
D. The Boat Policy

Here, Morowitz asserts that Amica is liable under the 3oat Policy’s liability
provision: “We will pay for bodily injury, property damage or pollution damage an
insured becomes legally obligated to pay because of the ownership, maintenance or use of
the boat.” Morowitz claims that because Gutierrez is “an insured” under the Boat Policy

- ““insured’ is defined as you, a family member and any other: person or organization

using the boat with your permission, free of charge”- and was using the boat, Amica

should pay for the bodily injury that Morowitz is legally obligated to pay.

Amica agrees that if Gutierrez was driving the boat he is “an insured” under the
policy, but points to the Exclusion that “we do not provide liability coverage for: . . .
others to cover their liability to you.” The term “You” is defned in the policy as “the
person named in the Declarations and spouse if a resident of the same household.” Here,
Morowitz. The term “others,” however, is not defined. Ami:a asserts that “others”
means anyone who is not “you.” As Gutierrez does not fall under the definition of “you,”
Amica claims that Gutierrez is an “other.”

Morowitz, however, asserts that the term “others” refers to other boat owners on

-
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other boats who may become liable to the named insured. He claims that it does not
include an “insured.” Morowitz argues that the contract cannnt be read without reference
to the policy’s prior discussion of an “insured” party. Morowitz claims that the definition
of the term “others” can only be understood with the definition of an “insured” party in
mind. Morowitz explains that Amica’s definition of the term does not conform to the
purpose of the insurance policy: to cover all insured persons that become legally
obligated to pay for bodily injury because of their use of the boat. He asserts that
Amica’s interpretation of the term would nullify Amica’s statzd obligation to pay for
bodily injury that an “insured” becomes legally obligated to pay. Morowitz further
claims that the facts of this case are unusual - an insured is being held liable for the
bodily injury damages suffered by the owner of the boat, another insured - and it 1s
therefore unlikely that the drafters of the policy anticipated such a situation or intended to
exclude it. Morowitz therefore claims his interpretation is mcre reasonable and
consistent when read with the policy as a whole.

Moreover, Morowitz claims that the term “others” is vague and ambiguous. First,
he claims that the structure of the phrase and usage of “others” gives rise to vagueness
and ambiguity. He claims that in this sentence, “others” funcrions as an indefinite
pronoun; referring to something that is not definite or specific. Furthermore, “others” is
the object the of prepositional phrase “for” which may modifi either the verb “provide”
or the noun “coverage.” Second, Morowitz asserts that “others” is vague and ambiguous

because it is not defined anywhere in the policy and it is susciptible to more than one
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reasonable interpretation.

Morowitz asserts that because the term “others” is ambiguous, this Court should
adopt the construction which provides the most coverage and strictly construe the
contract against the drafter in favor of the insured. In other words, not to include an
“insured” within the definition of “others.” Morowitz explains that Amica’s
interpretation actually broadens the ambiguous language of the exclusion clause instead
of narrowing it. Amica drafted the agreement, therefore Morowitz alleges if Amica
wanted to exclude such a situation, it could have drafted a specific exclusion to that
effect.

Finally, even if this Court does not find the term “others” to be ambiguous,
Morowitz asserts that exclusionary clauses in insurance policies are generally considered
contrary to the protective purpose of insurance and are alweys narrowly construed.

Amica responds that the lack of a definition for a term involving coverage does not
necessarily mean that the term is ambiguous. Some terms, like “others,” are clear without
necessitating a definition. Amica further asserts that its definition of “others” is the only
reasonable interpretation. Amica explains that an insuring agreement provides liability
coverage to permissive users subject to the stated exclusions. Amica asserts that under
Morowitz’s definition there are no circumstances under which anyone would be afforded
liability coverage subject to the stated exclusions. In other words, other boat owners on
other boats who may become liable to the named insured do not fall under the definition

of “an insured” in the policy. Other boat owners therefore would not be covered under
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the Boat Policy and an exclusion would not apply to them.
Amica next cites to two car insurance policy cases with family, household

exceptions: Newman v. Nat. Indemn. Co., 245 So0.2d 118 (Fla. 3rd DCA 1971) and

Gibson v. State Farm Mut. Auto Ins. Co., 378 So0.2d 875 (Fla. 2nd DCA 1979). In

Newman, Green, the owner of a National insurance policy, end his wife were injured
while Newman was driving Green’s car. 245 So.2d at 118-19. Green sued Newman. 1d.
at 119. Newman’s estate sought a declaration that National was required to defend
Newman in the suit. 1d. Newman was similarly an “insurec” under National’s policy.
Id. National argued that it was not liable because the Policy stated that it “does not apply
... to bodily injury . . . of (1) the spouse . . . of the insured, while residing in the same
household as the insured, or (2) the named insured.” Id. The court held that the
exclusion applied because “[t]he named insured (Louis Green) or a member of the family
of the named insured residing in the household of the named insured (Horetense Green)
may Not recover on the policy containing such an exclusionary clause although the car
was driven by a third party who was an additional insured under the policy ([Newman]).”
1d. at 119-20. Here, the fact that the third party was an “insured” did not affect whether
the exclusion applied.

Similarly, in Gibson, Toppe, the owner of State Farm liability insurance, was
injured while Gibson was driving Toppe’s car. 378 So.2d a: #76. Toppe filed suit
against Gibson. Id. State Farm agreed that as a permissive driver of the automobile

Gibson was an insured under the policy, but denied coverage under exclusion (h); “This
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insurance does not apply . . . to any member of the family of an insured residing in the
same household as the insured.” Id. Gibson asked the cour: not to give effect to the
exclusion. Id. The court explained that it had previously held “when one buys liability
coverage, that coverage ought to protect him against suits for injuries suffered by
unrelated persons arising out of the use of the insured automcebile.” Id. Nevertheless, the
court distinguished between its former holding and Gibson because “the injuries involved
in the case now before us are those of the named insured. . . . we would be requiring
Toppe’s Liability carrier to pay damages suffered by the very person it agreed to insure
against claims by others.” Id. Thus, the court found that one buys liability coverage to
protect himself from damages he has inflicted on others, not to pay for damages that
others inflicted on him.

These two family household exclusions except all payments for lability to the
named insured and their families; unlike this case, they do no: limit the exclusion to
“others.” Thus, these cases do not define the term “others,” but they do demonstrate that
the facts of this case are not unusual and that the drafters of this policy could have
anticipated such a situation and intended to exclude it. Furtaer, they demonstrate that
Amica’s interpretation of the term “others” - all parties not defined as “you” - has been
found reasonable when considered with other contracts as a whole.

In sum, even though exclusionary provisions should be narrowly construed, the
Court agrees with Amica’s suggested definition of the term “nthers.” It is the only

reasonable definition. An exclusion to a contract governs perinissive users and other boat
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owners are not permissive users under the Boat Policy. The Eoat Policy exclusion
therefore applies to Morowitz’s claim against Gutierrez and is not covered by the Boat
Policy.
E. PULP

Finally, PULP excludes coverage for bodily or personal injury to you or any
‘family’ member unless covered by the ‘underlying insurance.” Morowitz clearly falls
under the definition of “you” in the plan. Amica concedes that if the Boat Policy is
construed to provide coverage to Gutierrez, then he would also be afforded coverage
under PULP. As discussed above, however, we find that the Boat Policy does not
provide coverage to Gutierrez. PULP therefore does not cove: Morowitz’s claim against
Gutierrez either.

IV. CONCLUSION

Because the Court finds that neither the Uninsured Boaters Endorsement, the Boat
Policy, nor PULP provide liability coverage to Gutierrez for a bodily injury claim by
Morowitz the Court concludes that Amica has no obligation tc defend or indemnify
Respondent Gutierrez for any claims or damages sought by Respondent Morowitz for

bodily injury arising from the accident.! Accordingly, after a :areful review of the record,

' In Amica’s Amended Declaratory Judgment Action, Amica requests that this Court also
enter a judgment determining the identity of the boat operator at ta¢ time of the accident. This
issue, however, is not relevant to either declaratory judgment action. This Court’s findings
discuss contract interpretation, not a factual dispute. Further, Amica does not request this relief
in its Motion for Summary Judgment. The Court therefore declines to address this issue.
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and the Court being otherwise fully advised it is

ORDERED, ADJUDGED, and DECREED that:

1. Petitioner’s Motion for Summary Judgment as to Amended Declaratory
Judgment Action and Count I of Respondent Mcrowitz’s Amended
Counterclaim Seeking Declaratory Judgment (IDE # 42) be, and the same is
hereby, GRANTED.

2. The Pre-trial Conference scheduled for Friday, October 1, 2009 at 9:00 a.m.
is hereby CANCELED. The parties are hereby ordered to file a new pre-
trial stipulation on the remaining count on or before Friday, November 13,
2009.

DONE and ORDERED in chambers at the James Lawrence King Federal Justice

Building and United States Courthouse, Miami, Florida, this 1st day of October, 2009,

s
K%I/W "

S LAWRENCE KING
ED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF FLORIDA
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